ISSUES

The issues with respect to each citation are whether
the inspector found it to be significant and substantial,
and whether the evidence supports his findings.

The Secretary concedes that citations No. 288294,
288295, 288298, and 288567 are not significant and sub-
stantial violations, under the Commission standard.  Based
on the inspector's testimony, I agree and so find.

COMMISSION STANDARD

The Commission laid down the following test to deter-
mine whether a violation is "significant and substantial":
"based upon the particular facts surrounding the violation,
there exists a reasonable likelihood that the hazard con-
tributed to will result in an injury of a reasonably serious
nature."  3 FMSHRC at 825.  The Commission criticized the
"mechanical approach" followed by MSHA and stated that "the
inspector's independent judgment" in making significant and
substantial findings "should not be circumvented."  Findings
that a violation is significant and substantial are impor-
tant in that they may result in withdrawal orders under
section 104(d) because of an operator's unwarrantable fail-
ure to comply, or under section 104(e) if they are part of a
pattern of violations.

The Commission's test has two aspects:  the probability
of resulting injury, and the seriousness of resulting injury,
The Commission gave special weight to the judgment of the
Inspector.

CITATION 288296

This citation charged that an electrical junction box
was not covered by a plate, in violation of 30 CFR 56.12-32.
The injury which might result is electrical shock to an
employee coming in contact with the box.  This is an injury
of a reasonably serious nature.  However, the box was
located at the end of a walkway and, according to the
inspector's statement, the occurrence of an injury was
improbable because the only employees who would be in the
area were maintenance and repair personnel who would de-
energize the equipment before working on it.  Therefore, I
find there was not a reasonable likelihood that an injury
would occur, and despite my previous finding that the vio-
lation was serious, I now conclude that it was not signi-
ficant and substantial.
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